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Zoning Board of Adjustment 
Wednesday August 10, 2011
MINUTES
Andrew Kohut, Zoning Board Attorney
PRESENT: Harold DeYoung, Lyle Cookson, Tom Lawler, Peter Ng, Al Ruhlmann, Mark Skerbetz Zoning Officer
Absent:  Robert Teunisen, Ronald Black, Robert Schlossberg, Valerie Costa, James Levis. Eileen McCourt. 
Meeting called to order by Chairman De Young at 8:00pm

Flag Salute
Sunshine Statement
Open Public Meetings Act – Adequate notice of this meeting has been provided by sending notices on December 24, 2010 to the Ridgewood News and on December 24, 2010 to the Bergen Record and by positioning on the bulletin board in the lobby of the Borough Hall and by filing notice of same with the Municipal Clerk.  For safety sake I would like to remind all members of the public who are here that there are three emergency exits clearly marked one to my left, one to my right and then a rear exit behind you.

AGENDA

Chairman DeYoung – Our first order of business is to approve the minutes from last month’s meeting.  May I have a motion please?

ROLL CALL VOTE

Tom Lawler makes a motion to approve the minutes from July 13, 2011, seconded by Lyle Cookson

Harold DeYoung, Lyle Cookson, Tom Lawler, Peter Ng – Vote Yes to approve.

Minutes are approved.

MEMORIALIZATION 

2011-12 Jennifer & Francisco Chacon, 266 Olympia Drive, Block 910/ Lot 28 – Build in-ground pool & Paver Patio

Andrew Kohut – Whoever voted yes on the resolution to deny it can vote on it.  A motion was made to deny and that was passed to deny.  So whoever voted to deny the application votes on the memorialization.

Chairman DeYoung – Can I have a motion to accept the memorialization to deny.

Lyle Cookson make a motion to accept the memorialization to deny, Tom Lawler seconds it.

ROLL CALL VOTE

Harold DeYoung, Lyle Cookson, Tom Lawler – Vote Yes.

Motion to deny memorialization is approved.

Andrew Kohut – Just so the board knows I did speak to Tom Barrett and the Chaco’s will be filling an amended application and Mr. Barrett will be representing them.  I don’t know if it has been deemed complete and he did confirm with me that we did waive the fees to re-file given the fact that they just paid those fees.  At some point they will be back and he told me he is going to get an engineer and answer the questions that were asked by the board.  He is going to hire the proper professionals or, hopefully, they can do that.

Chairman DeYoung – The last thing on the agenda is the proposed zoning change.  I asked Mr. Skerbetz who originally made the suggestion to the Mayor & Council and Planning Board to explain what the change is.  We are just asked to give our thoughts on the proposed changes.  

Mark Skerbetz – The proposed change would allow single family homeowners to vertically continuing a preexisting non-conforming setback for a second story without coming to the board for variance approval.  For the last several years the ordinance was changed to prohibit that then people would have to come here for a variance to go above the first floor that did not meet current zoning setback requirements and we looked at that and said well the setback already exists and we are talking about single family homes.  At the most to raise them one story and many times going to one and a half story to a second story.  It makes sense in my opinion, it allows the home owner to improve the property in a timely fashion without potentially being denied a variance for that improvement and it will not involve any increase of lot coverage, impervious coverage and just maintain an existing setback.  It would not allow for a horizontal improvement maintaining a pre-existing non-conforming setback.  Those situations would have to come before the board.

That’s before the Planning Board and soon to be before the Mayor & Council as far as I know it to be and they are asking for your input.

Lyle Cookson – The current ordinance as written the purpose of those types of variances coming before us were for light and air consideration.

Mark Skerbetz – Light and air is just one or two of many items that the Land Use Law requires the board to look at. Again, it is not encroaching upon the existing non-conforming it is just vertically continuing mostly one story.  

Chairman DeYoung – For instance a single family home one story and the owner wants to put a second story on and the second story will stay within the same footprint and not go more than 30 feet high.

Mark Skerbetz – It has to meet other requirements except the setback requirement.  Those type of improvements use to be approved without the need for a variance up until four or five years ago they stopped that.  And if you look at the current ordinance the two paragraphs that you have before you and in my opinion it doesn’t make too much sense.  It infers on one hand to conform to non-conformity without a variance, but the very next sentence says you have to meet all zoning requirements.  So this eliminates a conflict in the ordinance in favor of homeowners.

Chairman DeYoung – I wouldn’t have any problem with that change.  We are just talking about residential single family homes.

Mark Skerbetz – Any three family homes or any commercial properties they always have to go to the planning board for site plan approval.  We cannot issue building permits or zoning approvals for those types of properties without planning board approval.  That is always addressed there and the planning board has the right to grant variances also.

Chairman DeYoung – If the homeowner is just putting a second story on a single family home and not offending any other zoning ordinances I don’t see any reason they should have to come here and get approval for that.

Mark Skerbetz – In River Edge we have one and a half story homes that they want to add dormers.  So what that means is it is lessening the pitch of the roof. They are not even going above the roof line that exists they are just bringing the roof higher to create a window space on the second floor.

Chairman DeYoung – It might alter the appearance of the house for the neighbors, but provided they don’t go 40 feet high they are not infringing on their light anymore then the zoning ordinance permits in the first place.

Mark Skervetz – That’s correct.

Al Ruhlmann – We have had a couple of issues where people have had side yard variances where they were closer to 5 feet?

Mark Skerbetz – It depends on the width of the lot.

Al Ruhlmann – The one that I recall was a five foot and the situation in that case was that there was a one story structure, but they needed a variance because they were adding a step-out or a step down or some type of a egress out of the building and that is what was going to be the encroachment not necessarily the structure that was either there or that they were proposing, would this then allow them to build on top of that one story structure because of the small portion because of the egress out of the building.

Mark Skerbetz – The structure part was it like a porch?

Al Ruhlmann – No it was a structure like a garage or family room an enclosed structure.  It was within the code, but what was outside the code was the step up stoop and it was 4 x 4 feet.

Mark Skerbetz – Basically, we are allowing you to continue vertically above an existing floor.  If you have an alcove or porch it is really not a foyer, we address that separately.  You can have porticos extend 5 feet into the setback as long as it is not larger than 35 square feet.  That is really not the point of this.  This is just to take the one and a half story cape and allow it to become a two-story.

Tom Lawler – Hypothetically, what if the one story structure happen to exceed the lot coverage would that then become something that has to go before the zoning board?

Mark Skerbetz – No.  As long as it is a vertical expansion.  That is a non-conforming situation in its own right and that doesn’t change at all because the footprint of the house is not going to change in that regard.  If they wanted to go up and then go out it would have to either meet the zoning ordinance requirements for coverage or they would have to come in for a variance for coverage and for vertically extending the setback.

Andrew Kohut – Is there FAR requirements for residential?

Mark Skerbetz – No.  We talked about that several years ago and FAR just doesn’t work on small lots.

Andrew Kohut – FAR is Floor Area Ratio.  Let’s say you had a property that exceeded the building coverage that is allowed on the lot and then went up, I see what your thought process is, you have a bigger structure already and now it is going up and the floor area takes into consideration the total floor area of the building to say you first and second floor can only be this percentage of what the total lot is, but again some residential neighborhoods towns have that in there residential neighborhoods, some don’t.  It just depends on what the boroughs Master Plan says.

Mark Skerbetz – That’s for a large lot.

Andrew Kohut – Or commercial properties.

Mark Skerbetz – We do have FAR for our PRD Zone.

Andre Kohut – I think Glen Rock, Ridgewood may have a  FAR, but I know not all towns.

Mark Skerbetz – We looked into that, if you set a FAR it really comes down to 25% lot coverage calculation.

Tom Lawler – In the extreme hypothetical if a resident would have done something and improve their house or built their house without approval from the town in that extreme hypothetical would we then as a town have a regard for a built out structure that should not have been there in the first place?

Mark Skerbetz – That would be a violation and we would handle it at that point and we do not permit them to improve upon that violation.

Andrew Kohut – They may even have to do something about that violation.  That is enforcement more than anything else.

Al Ruhlmann – We had three appeals about 2 months ago where people were trying to build on top and they already had non-conforming property that is what we are talking about here right?

Mark Skerbetz – Yes.

Al Ruhlmann – So this is not only something that has been, and they already have a variance on, this is all on something that could have been originally built.

Mark Skerbetz – Prior to the zoning ordinance?

Al Ruhlmann – Yes.

Mark Skerbetz – It could have been a previous variance.  Sometimes the history of the properties is very concise.  We use to do it this way it has been back and forth.  My predecessor I believe approved houses like this, I did and after that the wording was changed.

Lyle Cookson – Do you know why the ordinance was changed?

Mark Skerbetz – It was the feeling at that time of the governing body felt it should be changed.

Lyle Cookson – I am guessing that there was a lot of debating at that time to change it because there must have been some reason and there must have been something that was going on in town that made people want to control this.

Mark Skerbetz – From a planning prospective and from my perspective I don’t see any difference between them.

Chairman DeYoung – If this change were made it would be made by the Mayor & Council they would be reconsidering their own arguments.  All they are asking from us is, we are not going to vote on anything, they are just asking us for our thoughts on it and they would add to their discussion. What the Mayor & Council does future Mayor & Councils can change.

Mark Skerbetz – They can change it back.  Many municipalities in New Jersey permit this as a right and some also permit a horizontal continuation of a non-conforming setback as long as other zoning requirements are met.

Lyle Cookson – When we approve variance for example if someone comes before this board and they want a horizontal extension of a non-conforming setback and they meet all other zoning ordinances and they come before us and say we just want to put a one story kitchen on the back and we all look at it and say it’s just a one story it is no big deal and we say yes.  Two months later after they are done now I am going up a second floor and they probably wouldn’t have gotten a variance if they asked for it all at once.  Is that something that we are opening up?

Mark Skerbetz – If that situation happens a year from now I would approve the second story addition because the ordinance now allows them to.  Once you grant the variance for the first floor you are deeming that as a conforming structure.

Andrew Kohut – I don’t know if this is going a little too far, the one thing you could do is in your resolution a condition either no second story or we are granting this on the condition you are only putting up a one story and the board feels that a second story may negatively impact the neighbors and we want to see what is being proposed before you could approve it.  The only thing I am thinking of are you putting a certain property that got it two years ago and are in a better position of a property now, but at the end of the day your job is to protect the neighborhood as well and if you have a feeling that a second story could become an issue I believe that is a reasonable condition that you are approving this based on it being a one story.

Mark Skerbetz – That’s not the purpose of the ordinance change and plus we are only talking single family dwellings.

Lyle Cookson – This is just an education thing to the members of the board is to be aware that if they grant a one story extension of a non-forming that it could turn into a two story dwelling.

Chairman De Young – How soon would the change be made?

Mark Skerbetz – Soon.

Andrew Kohut – The thing you have to remember is by making that always a condition you are kind of lessening the impact of what Mark is proposing.  If you are going to say if this is going to become two story I have an issue with it, you really need to consider that at the time.  We just can’t make it every single one needs to come back here because what is the point of the ordinance.

Chairman De Young – It would have to be something remarkable about that application or the neighborhood before you put that restriction on.  However, if that situation should come up at some point in the future, we would have that option.

Andrew Kohut – Meaning the property is only one foot off the property line and the property is only a one story ranch, it shouldn’t be the norm that we make that a condition because what is the point.

Mark Skerbetz – These are issues that the Mayor & Council as well as the planning board are looking at to determine if this is the right thing to do.

Al Ruhlmann – Who is going to advise the planning board.

Mark Skerbetz – They are already reviewing it.
Member – How are they going to get our opinion?

Andrew Kohut – I could draft a letter or I don’t know if Mark is reporting to anybody.

Mark Skerbetz – No I am not.

Chairman DeYoung – I think the paperwork on this tonight, this seems to be prompted by a letter written to Lisa.

Mark Skerbetz – Not to dampen you spirits, but this is just a courtesy.

Andrew Kohut – By law the Municipal Land Use ordinances dealing with zoning need to go to the planning board and the planning board needs to give has a certain timeframe to give their recommendation.  Mayor & Council doesn’t have to follow their recommendation, but it has to go to the planning board.  Zoning Boards job is not to deal with planning ordinances, however, as a courtesy they said look this is going to affect your board more than anybody we want some input.  If you want to instruct me to send a letter that you are in favor of it, you are in favor of it with some conditions I have no problem with doing that.

Chairman DeYoung – I would say we have no problem with it.

Member – I think we should highlight to the Mayor & Council and the planning board that we discussed a possible issue that may come up as a result of this ordinance and that we discussed that and we feel that it may be an issue.

Mark Skerbetz – My opinion that is remote and the purpose of the ordinance is to address conditions today, not what the board looks at tomorrow.  This is to address people coming to my office tomorrow or whenever they pass this and I am looking at it and they want to go up on an existing footprint.  That is all the purpose of this ordinance change is.  If not then the zoning board passes a variance for an extension and then if they want to come back in a couple of years that is not the purpose of this change.

Chairman De Young – From the homeowners point of view they are not looking to do anything extraordinary he is not offending any other zoning rules.  Just to put in the time and expense of having to get a variance for something like that it is similar to when we required variances for porticos.  We are making them jump through hoops that are not necessary.

Andrew Kohut – Mark, this is just for first setback; it doesn’t refer to something like height.  What if the house is two feet higher then what it is supposed to be and they want to build a second story addition?

Mark Skerbetz – No. They have to get a variance or reduce the height.  This is just for non-conforming setbacks.

Andrew Kohut – So a letter just confirming that we are in favor of this.

Chairman De Young – Yes.  We can imaging some very rare situations where we might want to put a restriction on.

Andrew Kohut – However, that can be handled at the board level.

Mark Skerbetz – You can handle those situations individually as a board.  This is on a one story addition that requires a setback variance; you can address the possibility of going to a second story later on with your approval as a condition.

Chairman DeYoung – I have a form from Rutgers about continuing education is running one of their seminars on August 18th.  The town told me, at that time, that they were not paying any of the fees, so even if we were interested I assume the same applies this time and it would cost you $225.00.  If you are interested it is on this green sheet and you can talk to Anita and she can get you set up.

I also have a flyer that on September 2nd there will be music in the park featuring Soul Finger at the Veterans Memorial Park Pavilion at 7:30PM, but if you show up at 6PM you could have dinner in the park, shrimp in the basket, chicken tenders, fish and chips, foot long hot dogs, French fries, sweet potato fries, ice cream and drinks.

Chairman DeYoung – There is a member of the public here – is there anything you needed to share with us.

Brad Anesi, I currently live in Tuxedo, but recently purchased 874 Fifth with the intent of renovating the property.  I am interested in seeing the new ordinance be approved.

Chairman DeYoung – May I have a motion to adjoun.

MOTION TO ADJOURN 8:30pm

Al Ruhlmann – So moved

All in favor say – Aye – All say Aye

Respectfully submitted by,



Marijane Brandau
